


pay for the procedure. "Sometimes a law­
suit is necessary," says Pennekamp. "My
experience has been that an HMO will
stonewall and bluff a layperson because
they think they can get away with it."

Now, a growing number of organiza­
tions are being formed to lobby for
tougher laws. The Patient Advocate

What happens when your HMO won't cover the

medical care your doctor says you need? That's

when a lawyer becomes your best friend.
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Fightin' time: Even patients who are justified in their claims often won't take on health

care organizations because they lack the resources, says attorney David Durkee.

procedures that means it will be made
available to all members. That decision
will be made on the basis of science and
not on litigation or media attention."

Donaldson says Humana has a strong
grievance process in place and tries to
look at all sides of an issue before ren­
dering a judgment. He also says people
should look to employers to pay for more
extensive benefits. "Is it the managed
care organization's fault because a treat­
ment is not included in a package offered
to an individual?"

Tom Pennekamp Jr., a partner in the
law firm of Grossman and Roth in
Miami, says the biggest problem is that
patients are unwilling to take on HMOs,
even when they are being denied benefits
the HMO is contractually obligated to
provide. In one instance, Pennekamp
convinced Humana to pay for woman's
liver transplant, but only after demon­
strating the HMO's legal obligation to

the anger directed toward Humana and
the managed care industry. "With respect
to medical practice issues like transplants,
Humana has an ongoing medical and
technology assessment program in place,"
he says. "We are constantly evaluating
techniques and technologies. If Humana
makes a decision to cover certain medical
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WHEN HMOS WON'T PAY
hristopher Donahue needed
a kidney and pancreas trans­
plant. The problem: his
HMO, Physician Corpora­
tion of America, would not
authorize it - even though

University of Miami transplant specialist
Dr. Joshua Miller strongly recommended
the procedure.

Donahue had given up all hope until
he met David Durkee, a Miami attorney
with Angones, Hunter, McClure, Lynch
& Williams. Donahue was testifying in
an unrelated case the firm was working
on, and Durkee offered to help him with
his HMO problem on a contingency
basis.

Humana - which acquired Physician
Corporation of America - argued that
Donahue was covered for kidney trans­
plants but not a pancreas transplant. But
for the new kidney to work, countered
Durkee, Donahue needed a new pancreas
to produce insulin.

Eventually Humana relented, and
Donahue is now on the waiting list for a
pancreas transplant. But the turnaround
did not occur until Durkee led an exten­
sive investigation into the matter and filed
a lawsuit. "It is very hard for a consumer
to go against a managed care organization
and win," Durkee says. "Even those who
are right usually don't have the resources
to fight their plan." Under the terms of the
settlement, neither Durkee nor Humana
are permitted to discuss details of the case
or terms of the settlement.

Under traditional state insurance law,
patients have the right to sue not only for
treatment costs, but for legal fees and
other expenses if a plaintiff's lawsuit is
successful. But Florida statutory law is
superseded by the federal Employee
Retirement and Income Security Act
(ERISA), a huge legal hurdle that makes it
difficult for HMO members to fight their
plans in court. Although ERISA does per­
mit HMO patients to sue for care they are
denied, they are not entitled to compensa­
tion beyond the cost of care. Money is sel­
dom provided for attorneys' fees and there
is no compensation for pain and suffering.
Because of ERISA, few attorneys want the
financial risk of an HMO case.

Greg Donaldson, spokesperson for
Louisville, Ky.-based Humana, questions

Foundation, based in Newport News,
Va., has 75 lawyers helping patients who
believe they have been wrongfully denied
HMO coverage. Last year, the organiza­
tion handled 2,000 cases across the coun­
try. "We solve matters for people all over
the nation," says Nancy Davenport-Enis,
the executive director of the foundation.
"We are also lobbying for changes in the
ERISA laws to make it easier for people
to sue HMOs."

Closer to home is Fernando Gutier­
rez, founder of Florida Consumers for
Quality Care, who is leading lobbying
efforts to pass state laws that would hold
HMOs liable when they deny patients
care that physicians have recommended.
"What is happening is that HMOs are
now practicing medicine," he says. "A ~

doctor prescribes a form of treatment and is
the HMO denies it. We don't even know iii

<i:how many people have been denied need-
ed care." - David Valz. II ~
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